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Tony Oppegard, Esq., Appalachian Research &
Defense Fund of Kentucky, Inc., Hazard,
Kentucky, for Odell Maggard;
Joseph B. Luckett, Esq., Office of the
Solicitor, U.S. Department of Labor, Nashville,
Tennessee, for the Secretary of Labor;
Thomas W. Miller, Esq., Miller, Griffin &
Marks, P.S.C., Lexington, Kentucky, for
Respondents.

Judge Melick

By decision dated May 8, 1986,, the Chaney Creek Coal
Corporation was found to have discharged Odell Maggard in
violation of section 105 (c) of the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. 801 et seq., the "Act."V
Based upon that decision the parties subsequently stipulated

_  Following Maggard1 s refusal to perform what was found to
be hazardous work, he was denied alternate work and told to
perform the hazardous task "or else." Maggard 's subsequent
departure from the mine and failure to return was, under the
circumstances, a constructive discharge.
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